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Annomayun. Asmop noopodono paccmampugaem OCHOBAHUSA HUYMONCHOCMU COENKU,
CBA3AHHbIE C NOPOKOM ee COOePHCAHUS, 8 V3OEeKCKOM U HemeyKkom npase. Hecmomps na mo, umo
Y30eKcKoe npagogoe pecyiuposaHue Heoelucmeumenbhblx cOeloK Haubonee OIU3KO HeMEeYKOMY
npasy, u UMeHHO Ha HOpMbl [ epMAHCKO20 2PANCOAHCKO20 YIONCEHUS. 3AKOHO0Amenb 60 MHO2OM
onupancsi npu  pehoOpMuUpoBaHUU  OMEUEeCMBEHHO20 CPANCOAHCKO20 — 3AKOHOOAMENbCmed,
Cywecmeyrom — 3HauumenbHble  OMAUYUS 6  NPABONPUMEHEHUU  HOPM,  Pe2yiupyrouux
HUYMONCHOCMb COENIOK ¢ NOPOKOM cooepoicanus, 6 Y3bexucmane u I'epmanuu. [Iposedennuiii
CPABHUMENLHO-NPABOBOU AHANIU3 NO3B0IUT BbIABUNMb 00WUe U OMAULAIOWUECS XAPAKMEPUCTNUKU
8 pecyIupo8aHuu OmMOENbHbIX COCMABO8 HUYMONCHBIX COENOK 68 YV30EeKCKOM U HeMeyKom
3akoHooamenvcmee. bonvuioe enumanue yoeneno paccmMompeHuro NpeonocwvlioK U YCI08Ull
Hacmynjienus HU4mMoNCHOCMU COENOK 8 C8A3U C UX COOEPHCAMENbHbIMU NOPOKAMU 8 Npdaee
Vabexucmana u I'epmanuu. Ilo pesynomamam ucciredosanus, 0a3upyrowe20cs KaKk Ha HOPMAxX
3aKOHOOAMEeNbCMBd, MAK U HA OOKMPUHATLHBIX 033DEHUSX U NPABONPUMEHUMENbHOU NPAKMUKE
obeux cmpax, noOpoOHOMY paACCMOMPEHUIO NOOBEPSHYMbl MAKUe COCMABbL HeOeliCMEUMelbHbIX
COeoK, KaK Npomue03aKoHHble COeNKU (COenKuy, Hapyuanuue mpebo8anus 3aKOHA Ul UHO20
npaeogozo akma, 6 Ipadxcoanckom Kodekce Y3bekucmana, u coeiku, Hapywamowue
3aKOHOO0amenvHblll 3anpem, 8 I epMancKom eparcOancKoM YI0HCeHUU), AHMUCOYUATbHBLE COENKU
(coenku, cosepuieHHvie C Yeavblo, NPOMUBHOU OCHOBAM NPABONOPSAOKA U HPABCMBEHHOCMU, 8
I'pasicoanckom Kodekce, u coenku, npomugopedawjue 000pvim Hpasam, 6 Iepmanckom
2PAACOAHCKOM YILOHCEHUU), MHUMbLE COCTKU 8 HEMEYKOM Npaee U MHUMbLe U NPUMBOPHble COeNKU
8 y30ekckom npage. BuviaeneHnvl paziudus 6 npagogom peyiuposanuil HUYMONCHbIX COeNOK 8
Vabexucmane u I'epmanuu, nposenaowuecs Kax 8 OMAUYAIOWUXCA NPEONOCHIIKAX U YCIOBUSX,
cobnrooenue KOMOpbIX HeoOXo0UMO OJisi HACMYNIEHUS HUYMONCHOCMU COelKU, MaK U 8
abCONOMHO  PA3HOM  pPe2YIUPOBAHUU ONPEOeseHHbIX COCMAB08 HeOeuCmEUmMenbHblX COeNoK
(hanpumep, KabanbHvlX coenok). Pesyromamul uccredosanus noxkasanu, uYmMo HeMeykas
NPAsoONpUMeHUmenbHas NPaKmuka Xxapakmepuszyemcs 0onee  aKMUGHbIM — NpPUMEHeHUueM
OYEHOYHBIX Kpumepues 6 YCMAHOBLEHUU HUUMONCHOCIU COeNOK N0 CPABHEHUI0 C Y30eKCKOU
CYyOeOHOU NPAKMUKOI.

Knrwueewie cnoea: ocnosanue HUUMOINCHOCMU, HeMeYKOe NpAo, HUYMONCHAA COeNKd,
npomugopedue 3aKoHy, npomusopeyue OCHO8AM NPABONOPAOKA U HPABCMBEHHOCMU, MHUMASA
coenka, npumeopHast COeKd, NOPOK COOEPHCAHUSI.

ANALYSIS OF VOID TRANSACTIONS WITH DEFECT OF MAINTENANCE
UNDER THE LAW OF UZBEKISTAN AND GERMANY.

Abstract. The author considers in detail the grounds for the nullity of a transaction, related
to the defect of its content, in Uzbek and German law. Despite the fact that the Uzbek legal
regulation of invalid transactions is closest to German law, and it was on the norms of the German
Civil Code that the legislator largely relied when reforming domestic civil legislation, there are

190



ISSN:
2181-3906

2023

significant differences in the enforcement of the rules governing the nullity of transactions with a
defect in content in Uzbekistan and Germany. The conducted comparative legal analysis made it
possible to identify common and differing characteristics in the regulation of individual
compositions of void transactions in Uzbek and German legislation. Much attention is paid to the
consideration of the prerequisites and conditions for the nullity of transactions in connection with
their substantive defects in the law of Uzbekistan and Germany. Based on the results of a study
based both on the norms of legislation and on the doctrinal views and law enforcement practice
of both countries, such components of invalid transactions as illegal transactions (transactions
that violate the requirements of a law or other legal act, in the Civil Code of Uzbekistan, and
transactions statutory prohibition, in the German Civil Code), anti-social transactions
(transactions made with a purpose contrary to the foundations of law and order and morality, in
the Civil Code, and transactions contrary to good morals, in the German Civil Code), imaginary
transactions in German law and imaginary and feigned transactions in Uzbek law. Differences in
the legal regulation of void transactions in Uzbekistan and Germany are revealed, manifested both
in different prerequisites and conditions, the observance of which is necessary for the nullity of a
transaction, and in completely different regulation of certain compositions of invalid transactions
(for example, enslaving transactions). The results of the study showed that the German law
enforcement practice is characterized by a more active use of evaluation criteria in establishing
the nullity of transactions compared to the Uzbek judicial practice.

Key words: basis of nullity, German law, void transaction, contradiction to law,
contradiction to the foundations of law and order and morality, imaginary transaction, feigned
transaction, vice of content.

Kaxk u3BecTHO, 071HOM M3 MPEANOCHUIOK HACTYIIJICHUS HUYTOKHOCTH CIIETKU B HEMEIIKOM
¥ HAIMOHAJIBHOM IpaBe SABJSETCS Hanwuue ocHoBaHWi HuuToxHOCTH (Nichtigkeitsgriinde). B
HACTOSIIICH CTaTbe Mbl B CPABHUTEIHHO-TIPABOBOM aCTEKTE PACCMOTPUM COCTaBbl HUYTOMXHBIX
CIEIIOK, OCHOBAaHHME HHYTOXHOCTH KOTOPBIX BBITEKAeT M3 COJEpKaHMs caenku. HapyieHue
3akoHonaTensHoro 3ampera (Gesetzesverstof3 (§ 134 I'epmaHCKOro rpa)1aHCKOTO YIOXKEHHS
(Biirgerliches Gesetzbuch, BGB) He cooTBercTBHE TpeOOBaHMIM 3aKOHOJIATENHLCTBA, a TAKXKe
COBEPILECHHAS C IIENbI0, 3aBEIOMO IMPOTHBHOM OCHOBaM MPABOINOPSAKA WJIM HPaBCTBEHHOCTH
(ct.116 TK Pecniy0nuku Y36ekuctan). BGB u 'K PVY3 ucnonbs3yroT HEMHOTO pa3inyaronifecs
yCJIOBHS I TIpuMeHeHus naHHbix HopM. B BGB Takmx ycnoBwmii nBa: 1) cmenka moJmKHA
HapylIaTh 3aKOHOJATENbHBIN 3ampeT; 2) U3 3aKOHA HE JIOJDKHBI CIIEJIOBATh MHBIE MOCIEICTBUS
TaKOTO HApyIICHHS3.

OTedyecTBEHHBIM  3aKOHOJAATENIeM, IO CpPaBHEHUIO C  HEMELKUM  IPaBOBBIM
pEryJIupoBaHUEM, BBEACH JOMOJHUTEIbHBIN KPUTEPUI: a TaKKe COBEPILICHHAS CIEIKa C LETbIO,
3aB€JJOMO MPOTUBHOI OCHOBaM MPaBONOPSIJIKA M1 HPABCTBEHHOCTH.

B nepBom ycnoBum npumeHenust naHHbiX HOpM U B BGB, u B 'K PV3 peus uzer o
HApYIICHUH UMIIEpaTUBHONW HOPMBI 3aKoHa. [Ipu sTom B BGB mox 3akoHOM moHUMaeTcs ro0ast
mpaBoBasi HOpMab6 (B ToM umciie Hopma npaBa EBpomneiickoro Coro3a), a perynupoBanue ct. 116
I'K PVY3 pacnpoctpaHsieTcsi TOJbKO Ha HOPMBI, YCTAHOBJIEHHBIE ['pa’kIaHCKUM KOJIEKCOM,
MIPUHATBIMU B COOTBETCTBUU C HUM 3aKOHaMH, ykasamu [Ipesunenra PY3 m nmocranoBieHUsIMU
[IpaButensctBa PVY3. CnemoBarenbHO, HEMENKHWN 3aKOHOJATENh TOpa3f0 IIUPE IMOHUMAET
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TpeOOBaHME O HATMYMU 3aKOHOAATENBbHOro 3ampera. Tak, moj perynupoBanue § 134 BGB
MOJMAA0T U CIENKH, coBepileHHbIe B 00x0/1 3akoHa (Umgehungsgeschifte).

Kpome Toro, cymecTBeHHbIM pa3ndusl PEryJIMpOBaHUs IPOTUBO3AaKOHHBIX c1esok B BGB
n 'K PY3 sgBnsercs HUYTOKHOCTM TaKOW CHEJIKH, YCTAHOBJIEHHas B OTE€YECTBEHHOM
3aKOHOJATEIbCTBE M HEMELKOTo (yCJIIOBUE HACTYIJICHHUS] HUYTOKHOCTH CJIIEJIKU COTJIAcHO CT. 116
I'K PVY3). [IporuBopeune no6peiM HpaBam (Sittenwidrigkeit), pocroBumaectso (Wucher) (§ 138
BGB) . CoBepiieHue cienku ¢ Leiblo, IPOTUBHON OCHOBAM IPaBONOPSIKA MIIK HPAaBCTBEHHOCTH.

[IpaBoBOE perynupoBaHHE AHTHCOIHMAIBHBIX CcIeNoK B lepmanun u Y30ekucrtane
cyuiectBeHHO paznuuaercs. B crarbe 116 'K PY3 mpenycMoTpens! 1Ba 00bEKTa MOCATaTEIbCTBA
— OCHOBBI IPABOIIOPSAKA UM OCHOBBI HPABCTBEHHOCTH, B TO BpeMs Kak § 138 BGB perynupyer
TOJIBKO TPOTUBOPEYUE AOOPHIM HpaBaM, OTAEIHHO BBIIEISAS POCTOBIIMYECTBO B KadecTBE
YaCTHOTO CiIy4ass HECOOTBETCTBHsI NOOphIM HpaBaM. Takue OOBEKTHI MOCITaTeNbCTBA, Kak
«OCHOBBI HPABCTBEHHOCTH» B OTEUECTBEHHOM IIpaBe U «I00pbIe HPaBbD» B HEMEIIKOM IIpaBe,
CXOKH M@Ky COOOM U TECHO CBSI3aHBI C TOCIIOICTBYIOIIEH MOPAJIBIO.

B memenkom npaBe kabanpHbie cnenku (Knebelungsvertrage) perymupyrores § 138 BGB
U SIBJSIFOTCA HUYTOKHBIMH, a corsiacHO 'K PY3 OHM SBIISIOTCS OCIOPUMBIMU U PETYIUPYIOTCA
OT/ENbHOM HOpMO cT. 123. PocToBIIMYECKHE CACIKY, SBISIONIMECS HUYTOXKHBIMHU B cuity § 138
II BGB, peryiaupyroTcsi TAKUMU OLIEHOUYHBIMH KPUTEPUSIMH, KaK MCIIOJIb30BAHUE HEOINBITHOCTH,
3aTPyJHUTEILHOTO TIOJIOKEHUS, CYIIECTBEHHBIX TOPOKOB BOJM HIIM HECHOCOOHOCTH K
BBIHECEHUIO CYXJACHUS y IPYroil CTOPOHBI CACIKHU.

Mmuumas caenka (Scheingeschift) (§ 117 BGB) Muumebie u nputBopHbIe cieiku (ct. 124
I'K PVY3). OcHoBaHHsI HUYTOXHOCTH MHHMBIX U MPUTBOPHBIX CIIEIOK B HAIIMOHAIHHOM IIpaBe
CBSI3BIBAIOTCS C COJIEP’)KAHUEM CHIETIKU JIHOO0 C MOPOKOM BOJIH, a B HEMEI[KOM MPaBe HUUYTOKHOCTh
MHUMOM CJI€JIKHU CBSI3bIBAETCS C HECOOTBETCTBUEM BOJIEU3BSBICHUS BOJIE CTOPOH, ITOCKOJIBKY BOJIS
Ha COBEPIIECHUE CIEIKU OTCYTCTBYeT. OOIMM MPU PETYITUPOBAHUH MHUMBIX CECJIOK B HEMEIIKOM
MpaBe ¥ MHHUMBIX M TPUTBOPHBIX CIIEJIOK B HaIlleM TpPaBE SBISIETCS CIEAYIOIIEEe: OJHUM U3
YCIIOBUYM HACTYIIJICHHUS] HUYTOXKHOCTU TaKHUX CJIENOK SIBJISIETCS COTJIacue 00eUX CTOPOH CAENKH O
TOM, YTO BOJICH3BSIBICHHUE BBIPAXKAETCS JIUIIb TSI BUIY; K CIEIKE, MPUKPHIBAEMON MTPUTBOPHOU
CHENKOM, TPUMEHSIIOTCS HOPMBI, PETYJIUPYIOUIME CAEJIKH COOTBETCTBYIOLIETO BHAA, MpHU
CUMYTUPYIOIIas CeJIKa MOXKET CTaTh KaK JEHCTBUTENHHOW, TaK U HENACWCTBUTENBHOMN; CAETKH,
COBEpIIEHHbIE B 00X0J] 3aKOHA, HE NOJNAAAI0T M0/l PETYJINPOBAHUE YKA3aHHBIX HOPM.

BaxxHpIM OTIIMYMEM HEMELKOTO U OTE€YECTBEHHOTO MPABOBOIO PETYIUPOBAHUS SIBIIIETCS
TO, YTO HEMEILKOE MpaBO HE BBIJACNISAET INPUTBOPHBIE CIEIKH B KaYECTBE CAMOCTOSTEIHHOIO
COCTaBa HEJCHCTBUTENBHBIX CAENOK, a cyAeOHas MpaKkTHKa Y30eKkucTaHa oTiIn4yaeTcsi OoblIeit
JleTalnn3aluel KpUTeprueB MPUTBOPHOCTU CHENKHU: U B MPUKPHIBAEMOM, U B IPUTBOPHOU CHEIKE
MPUCYTCTBYIOT OJIHU U T€ K€ CTOPOHBI; BOJIEU3BSBICHUE CTOPOH HE COBNAAAET C UX BHYTPEHHEH
BOJICH TIpU COBEPIICHUM CAETKHU;, BHYTPEHHEH BOJEH CTOPOHBI MPECIEAYIOT OOy IIeNb:
JIOCTH>KEHHUE B MPUKPHIBAEMOM CIIEIKE UHBIX TPAa’KJAHCKO-TIPABOBBIX OTHOIIEHUH MO CPaBHEHUIO
C YKa3aHHBIMU B TPUTBOPHOM CJI€IKE, MEXAY HUMHU JOCTHUTHYTO COTJIAIIEHHWE IO BCEM
CYILIECTBEHHBIM YCIIOBUSIM; HaMEPEHHUsS U LEIH OJHOTO0 YYaCTHHUKA CJEJIKHM HEIOCTaTOYHO;
CTOPOHBI COBEPIIAIOT YKAa3aHHbBIE CACIKH YMBIIIJIEHHO W TOJHOCTHIO OCO3HAIOT MOCIEICTBUS UX
coBepieHus (yMbInieHHas popma BUHBI). TakuM 00pa3oM, HEMEIKOE MPABOBOE PETyINPOBAHNE
PAacCCMOTPEHHBIX HAMHU COCTABOB HUYTOKHBIX C/IEJIOK 3HAYUTENIbHO OTJIMYAETCS OT Y30€KCKOro
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peryaupoBaHusl yKa3aHHBIX cJeloK. JlaHHble OTIMYMS TMPOSBIAIOTCS KaK B Pa3HbIX
MPENNOChUIKAX, YCTAaHOBJIEHHBIX B KauyeCcTBE OO0S3aTeNbHBIX YCIOBHM JJisi HACTYIJICHUS
HUYTOXHOCTH CJEJIKH COTJIACHO COOTBETCTBYIOIIEH HOpME, TaK U B a0COJIFOTHO PA3HOM ITPAaBOBOM
pPEerylMpOBaHUM OINpPEACNICHHBIX TUIOB HEACHCTBUTEIBHBIX CHENIOK (Hampumep, KabaJlbHbBIX
CHEJIOK), a TaKKe B OOJbIIeM MPUMEHEHUU HEMEIKMMHU CylaMU OLEHOYHBIX KPUTEPUEB IS
MIPU3HAHUS CIETIOK HUYTOKHBIMHU.
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