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L. XyxaeB
CtynenTt TI'OU

O CUCTEME AHIMOCAKCOHCKOI'O YIroJioBHOIo
NMPABA

B passutum n pecdopmmpoBaHun 3akoHO4ATENLCT-
Ba BeCbMa aKkTyarbHbIM SBNSETCA U3y4YeHue onbiTa pery-
NMpPOBaHUA COOTBETCTBYHOLWEN cdepbl B 3apyOexHbIX
cTpaHax. B yacTHoOCTW, Takoe CpaBHMBaHWE U U3yYeHue
nogpasymeBaeT noA coboi 1 cpaBHEHUE NPaBOBbLIX HOPM
1 B Goree LMPOKOM BUAE NPaBOBbIX cucTem’. B Hanpas-
NEeHUn YronoBHOro npasBa akTyanbHO U3y4YeHne aHrnocak-
COHCKOM cucCTeMbI npasa.

OC0DOEeHHOCTN  CUCTEMbI  @HINTIOCAaKCOHCKOro Mnpasa
006yCnoBneHbl N30MMPOBAHHOCTLIO €0 Pa3BUTUS OTHOCW-
TenbHO CTPaH KOHTWHeHTanbHou EBponbl. B cuny ncropu-
YeCKMX NPUYUH AHIMNA UcnbiTana 3HaYnTENbHO MEHbLLEee
BNUSIHWE PUMCKOrO npaBa Mo CPaBHEHUIO CO CBOMMM KOH-
TUHeHTanbHbIMK cocegamn (BpuTaHus aBnanacL pyUMckomn
KOMOHWEN CpaBHUTENbHO HEMPOAOIPKUTENbHBIA  CPOK).
OpHako oTnpaBHOM TOYKOW (hopmMupoBaHMS creundunye-
CKOW aHrNOCaKCOHCKOM CUCTEMbl Hago npusHaTe Hop-
MaHHcKkoe 3aBoeBaHue AHrnum 1066 r., BO MHOrOM onpe-
JenvBLLee MCTOpUYEcKylo cyabby STOW cTpaHbl. Bunb-
renbM 3aBoeBaTenb, YYpPeauBLUMA LiEHTpanu3oBaHHbIe
cyabl, NOAOTYETHLIE KOPOHE, cTan akTUYecknMm OCHOBa-
TEeneMm aHrnuickoro «obuwero npasa» (Common Law),
npuweawero Ha CMeHy MHOMOYUCNEHHbLIM aHrMOCaKCOH-
CKUM «MNpaBgam» U OTMEHMBLLEro pasHoobpasHble MecT-
Hble obblvan.

Ewwe ogHon npuynHom «ocoboro» nyTu pa3sutus yro-
NIOBHOrO npaBa AHIMWUM CTano OTHOCUTENbHO HebonbLIoe
BMMSIHWE KaHOHWYECKOro mpasa: aHrfiuinckue kopomnu 6o-
nee «ycnewHo» (Mo CpaBHEHUIO C APYrMMU MOHapxamu
EBponbl) orpaHuMuMBanu BNUSHWE KaTONMUYECKOW LIEPKBU
0N COXpaHeHWst BracTW, YCTaHOBMEHHOW No akTy 3a-
BoeBaHusi. K Tomy e aHrnuiickoe obLiectso B ropasgo
MEeHbLUE Mepe COOTBETCTBOBASIO TPagULMOHHOM Ans
CpeaHEeBEKOBOM KOHTUHEHTanbHoW EBponbl coumanbHom
cTpatudmkaummn, no3ToMy B AHIMUKU 3HaYeHWE CeHbOpU-
anbHOro 1 FOPOACKOTO NpaBa 6GbINo HEBENMKO®.

CraHoBneHune obLlero npaBa AHIMUU HepaspbiBHO
CBSA3aHO C co3gaHueM (HauuHasa ¢ BectmuHcTepckux Cra-
TyTOoB koHua Xl B.) M pas3ButMem cuctembl cygebHoro
npaBoTBopyecTBa. B HacTosLwee Bpems TepMuH «obliee
npaBo» WCMonb3yeTcss «ans 0bo3HayeHus Toro dakra,
4YTO B pas3BUTMM ITOrO TUMa MpaBa OCHOBHAas Pofb Mpu-
HagnexuT cyaebHOM NpaKkTuke No paspeLueHuio yrornoB-
HbIX W rpaxaaHckux gen. B coBpeMeHHOM KOHTeKCTe K
obnacTtn obuwero npaBa OTHOCATCS Te€ MPUHLMMbLI U HOP-
Mbl, KOTOpble He ObinM npoBo3rnalleHbl [lapnameH-
ToM».[propuTeTHast ponb obuero npaesa B hOpMMpPOBa-
HUWM aHrNOCaKCOHCKOW cucTeMbl 0bycroBuno To obcros-
TENbCTBO, YTO U Cerlyac OCHOBHbLIM MCTOYHWKOM YrosioB-
HOro npaBsa sBNsieTcs cyaebHbI NpeuefeHT - pelueHve
cyda no KOHKpeTHOMy [Jeny, CoAepxaliee YrorioBHO-

! B HacTosillee BPEMS LIMPOKO Pa3BUBAETCH CPABHUTEMNbHOE
npaBoBefeHne. Cm. 06 atom: Canpos A.X. CpaBHWUTENbHOE Npa-
BOBE[lEHNE. OCHOBHbIE MPaBOBbIE CUCTEMbI COBPEMEHHOCTU. —M.,
2003; MapyeHko M.H. CpaBHuTenbHoe npaBoBefeHne. —M.,
2001.

2 [xeknHc 3. AHrnuickoe nNpaeo: YrorioBHoe npaso. [paxaaH-
ckoe npaBo. —M.,1947; PomaHoB A K. lNMpaBoBas cuctema AHr-
nuu. M.,2000.

npaBoBYIO HOPMY UK ee TONKoBaHWe, obsa3aTenbHbIe Ans
nocneayoLero NPUMEHEHNs: B CXOAHbIX CryYasX.

B npeueneHTe kak pesynbTate npaBonpuMeHUTENb-
HOW AeATEeNbHOCTU HepaspbiBHO CBA3aHbl MaTepuarnbHble
M npoueccyanbHble HopMbl. Hepeako nocnegHue obna-
[aloT cBoeobpasHbIM NPYOPUTETOM — Aaxe Krnaccuduka-
Unst NPecTynneHnn CTaBUTCA aHrmMUACKMMKU aBTopamun B
3aBMCMMOCTb OT BMAa YrornoBHOro Cy4onpov3BoacTBa

KOpuanyeckas cuna npeuegeHTa onpegenserca «cy-
neGHoM BepTMKamnbio»: pelleHust BbleCcTosiero cyaa
obsa3aTenbHbl AN BCEX HWDKECTOSILMX CyOOB W UMEIT
cuny 3akoHa (binding). Tak, B AHMUKM HauBbICLLEN CUIOWN
obnapatoT cyaebHble peluerus Manatbl nopaos. KOpuaw-
YECKUN «A3bIK» NpelefeHTa oTnnYaeTcs OT 3akoHa (cTa-
TyTa) MeHee abcTpakTHoW copmynmpoBkor. Hopmatue-
Hble NpeanucaHunsi, cogepXXalumecs B Hem, 0BbIYHO Kasyu-
CTUYHBbI M OTPaXaloT IOPUONYECKYIO OLIEHKY KOHKPETHbIX
0o6CcTOATENBLCTB yronoBHoro gena. MHorue topugndeckme
KaTeropuu, BblpaboTaHHble B NpeLeseHTOM MpaBse, He
M3BECTHbI YrONIOBHOMY MpaBy CTPaH POMaHO-repMaHCcKon
cucTeMbl («SIBHOE OENCTBME», «3MOW YMbICEN», «pasyM-
HbIN YenoBeK» W Nnp.)

Cpeon npeumyllecTB npeuedeHTa Kak MCTOYHMKA
YronoBHOro npaBa Hago HasBaTb ero onpeneneHHoCTb,
CNoCcOBHOCTb K AanbHenleMy pasBuTuo, BbICTPOTY topw-
OMYECKOrO pearmpoBaHns Ha U3MEHSAOLLMECS XKU3HEHHbIE
peanun. C gpyror CTOpOHbI, CTPOroe crieqoBaHue npete-
OEHTY, MMeloLeMy Cury 3akoHa, Npu pacCcMOTPEHUN aHa-
NOrMYHLIX Aen nopoxaaeT BO3MOXHOCTb WX HemnpaBuIib-
HOro paspelleHus B cryyasix, Korga cam npeueaeHTt nve-
€T «oWnboYHbIN» xapakTep. Co3gaHne macchbl npeueaeH-
TOB MMEKT CBOMM CNEACTBMEM CIIOXHOCTb W Heonpene-
NEHHOCTb WCTOYHMKOBOW 0asbl (B HaAcTosillee Bpemsi B
aHrnmuMnckom npaese, No nogcyetam T. MHrama, B Lienom
HacuuTbiBaeTcs 6onee 350 ThicAY NpeLeaeHToB).

BTOpbIM OCHOBHBIM WMCTOYHWKOM YrOMOBHOMO nNpasa
rocyfapCTB aHrroCakCOHCKON CUCTEMbl SBMSETCA 3aKOH
(cTtatyT). TpagMuMoHHas B3aMMOCBA3b cTaTyTa u cyneb-
HOro npeueneHTa B YrofloBHOM MnpaBe siBUMnach NpUYMHON
TOrO, YTO KONMYECTBEHHBIN POCT YrofOBHBLIX 3aKOHOB Mpu-
BEN K aKTUBM3auun NpeLeaeHTHOro npaea: «MCcToOpUYecKkn
cnoxwusLumecsi cBoeobpasHble popMbl, B KOTOPbIX Bblpa-
XeHbl MaTepuarbHble 1 NpoLeccyarnbHble HOPMbI aHTNNIA-
CKOro npasa, npexnge BCero Mx HekoanmuumpoBaHHOCT,
MMEIOT CBOMM CreAcTBMEM TO, UYTO CyaebHbIM npeueneHT
M NaprameHTCKUM akT CyLIeCTBYIOT Kak [Ba paBHOMNpas-
HbIX TECHO B3aWMOAEWNCTBYIOLMX UCTOYHMKA MpaBa U Cy-
LLLlecCTBOBaHME OAHOro Hembicriumo 6e3 gpyroro». B co-
BPEMEHHOM YrOMOBHOM MpaBe CTpaH aHrnoCakCOHCKOM
CUCTEMbI, OCHOBaHHOM BO MHOIOM Ha 3aKoHe, CyaebGHbI
npeuefeHT UrpaeT BaXHyl0 porb B «MHTeprnpeTauun cra-
TYTOB» - «C TOYKM 3peHUs 00A3aTeNbHOM CUIbl... peLue-
HWe, TOMKylollee 3aKOH, He OTNINYaeTcs OT peLleHus Mo
nobomy gpyromy npaBoBOMY BOMPOCY».

Takum obpas3om, MecTo cygebHoro npeueneHTa,
cepa ero NpMMEHeHUs BUOOU3MEHANNCL MO Mepe CTa-
HOBIEHMSA CcTaTyTa B KayeCcTBE WCTOYHMKA YrONOBHOMO
npaBa CTPaH aHrNoOCaKCOHCKOW cucTembl. CTaTyT yTBEp-
XOaeTca B CUCTEME MCTOYHUKOB YrofoBHOro npasa AHr-
nvmn B XVII-XIX BB. ¢ pa3BuTMeM Byp>KyasHbIX OTHOLLEHWIA
(oToenbHble CTaTyTbl  YrONOBHO-NPaBOBOro  Xapakrepa
NPUHYManucb U B CpeaHEBEKOBbE - Hanpumep, 3akoH o6
nameHe 1351 r.) OcHOBHOE Ha3Ha4YeHne CTaTyTHOro Npaea
3aKnoyaeTcs B BOCMOMHEHWU npobenoB B cucTeMe Cy-
[ebHbIX NpeueneHToB, a Takke B YCTpaHEHUW yCTapeB-
LWKMX MONOXEHWA NpeuedeHTHOro npaea. Takor noaxon
JenaeT akueHT Ha NpeuefeHTHOM npaBe Kak OCHOBe npa-
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BOBOW CUCTEMbI CTpaH 0OLlero npasa. YrofioBHble cTaTy-
Tbl 6asupyloTCA Ha MNpuHUMNAax, YCTaHOBMEHHbIX cyaeb-
HbIMU MpeuefeHTamn, 3aMMCTBYIOT U3 HUX KaTeropwuarb-
HbIM annapaT. B cTatytax Hepedko JaeTcs Nullb 3aKOHO-
AaTtenbHoe BONIOLLEHWE YroroBHO-NPaBOBbIX HOPM, Bbl-
paboTaHHbIX cyaebHbIMU npeueneHTamMu. TN 0ObSACHS-
I0TCS OCODEHHOCTU HOPUONYECKOTO «A3blka» 3aKOHOB B
CTpaHax aHrnocakCOHCKOW CUCTEMbI MO CPaBHEHUIO C 3a-
KOHaMW KOHTUHeHTanbHow EBponbl.

OCcoBEHHOCTLIO YrONOBHOMO MpaBa aHrMoCaKCOHCKOMN
CUCTEMbI SBNSAETCHA LUMPOKOE MpU3HaHWe B KayecTBe ero
MCTOYHMKA AOKTPUHATBbHBIX TPYAOB YYEHbLIX-IOPUCTOB.

Uctopnyeckn npaBo AHMMUKM  OKasano OrpoMHoe
BNWSHWE Ha HauUWMOHamnbHble YronoBHO-NPaBOBbIE CUCTE-
Mbl ObIBLUMX KONOHWUIA U OOMUHWMOHOB BpuTtaHckon umne-
pun — CLUA, Kanagpl, Asctpanun, Hosol 3enaHauvu, psiga
adprKaHCKMX N a3naTckmux CTpaH — OTHOCUMBIX K rocyaap-
CTBaM CUCTEMbI aHrrocakcoHckoro (obLuero) npasa.

CnepnyeTt paccMOTpPeTb UCTOYHMKM YrONoBHOro npasa
CWA. Cuncrtema WCTOYHWKOB COBPEMEHHOrO YrorioBHOro
npasa CLUA n ero oCHOBHbIX MHCTUTYTOB OBYCINOBIEHbI, B
nepByt o4vepenb, UCTOPUYECKOW MPEEeMCTBEHHOCTbIO OT
aHrNMICKOro yrornoBHOro npasa v dhegepaTvBHON (POpMON
rocyfapCTBEHHOro yCTpONCTBa .

Ha denepanbHOM ypoBHE MCTOYHMKAMWU YrOMOBHOrO
npaBa CLA saenstotca KoHctutyuma CLUA, mexayHapogn-
HO-MpaBoOBble HOPMbI, defepanbHble 3aKOHbI, peLleHns
BepxosHoro Cypa CLUAZ, DYHKUMN UCTOYHUKOB MOTYT
BbINOMHATL aKTbl, NpuHUMaemble Npe3ngeHTom n dege-
panbHbIMU MUHUCTEPCTBaMM.

KoHctutyumnss CLUA aBnsieTca nNpsiMbiM  MCTOYHUKOM
YronoBHOro npasa.

B yacTtHoCTW, B Hel onpeaeneHa komneTeHumss Kon-
rpecca B NpUHATUM hefeparnbHbIX 3aKOHOB, COOEPXKUTCS
3anpeT Ha n3gaHne 3aKoHOB, UMELOLLMX 0BpaTHyto cuny, a
TaKkKe Ha NPUMEHEHME XXECTOKMX N HEODbIYHBIX HaKa3aHWUi
M NPOU3BOSbLHOE FULLEHUE XU3HWN, CBOOOALI U COBCTBEH-
HocTu 6e3 cyaebHoro pasbuparenbcTaa.

Ha denepanbHoM ypoBHe nAenctByeTr pasgen 18
Csopga 3akoHoB CLUA «[pecTynneHne n yronosHbIN Npo-
Lecc», senswmincs coobpasHbiM aHanorom YK. K dene-
panbHbIM YrofoBHO-NPAaBOBLIM 3aKOHaM OTHOCATCA Kowm-
NNEKCHbIN 3aKOH O KOHTPONe Hafd NpecTynHocTbio 1984 r.,
defepanbHbI 3aKOH O KOHTPOSie Had HacWUibCTBEHHOWM
npecTynHocTbio 1994 1. u np.

degepanbHoOe YrornoBHOE 3aKOHOAATENbCTBO Mpume-
HAEeTCA B Cryyae COBepLUeHUs MpecTynneHun ¢ «dene-
parnbHbIM 3r1EMEHTOM» (Hanpumep, Npu CoBepLUEHUN npe-
CTYNMEHWN, 3aTparneBaloLLMX MHTEPEChbl HECKOMbKUX LITa-
ToB unn CLUA B Lenom), a Takke B OTHOLIEHUWN NPeCTyn-
NEeHU, COBEPLUEHHbIX Ha denepanbHbIX TeppUTOpUSX.
Ecnun Ha dbegepanbHbIX TEppUTOPUSIX COBEpLUAETCA npe-
CTynneHve, NpsMo He NpeaycMoTpeHHoe heaepanbHbIM
3aKoHOAATENbLCTBOM, TO MO aHanorMm NpUMEHSETCH Yyro-
NOBHOE NpaBo WTaTa, rae Takas Tepputopus HaxoamTcs
(8 13 pasgena 18 Ceoaa 3akoHos CLLUA).

Ha ypoBHe OTAenbHbIX WTaToB AENCTBYET YrONoBHOE
npaBo COOTBETCTBYIOLLErO WTaTa, MCTOYHMKaMU KOTOPOro
asnaoTcs KoHctutyumss CLUA, KoHctuTyuma wTtara, yro-

' Cm. o6 AwmepukaHckoln topucnpyaeHumun: MmH3bypr O. Amepu-
KaHckas ropucnpyaeHUms o B3aMMOAEeNCTBMN MeXayHapoaHOoro u
BHYTpeHHero npasa // FocyaapcTeo 1 npaBo. 1994, —Nel1l.

2 Cwm.: lMNyueHko K.®. YronosHas toctuuust CLIA. —M.,1979; Bobo-
ToB C.B. XXuraues U.10. BeeneHne B npaBoByto cuctemy CLUA. —
M.,1997; XugkoB O.A. BepxoBHbii cyn CLIA: npaBo v nonuTuka.
M.,1985.
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NIOBHOE 3aKOHOAATENbCTBO LUTaTa, peweHns BepxoBHbIX
cypnos CLA v wraTa, nogsakoHHble akTbl. B 60-80 rr. XX
B. Ha YpOBHE LITATOB MNpoBedeHa cepbe3Hasa pedopma
YrosIoBHOrO 3akoHoAaTenbCTBa, MHUUMMpoBaHHaA B 1962
r. nsganvem lMpumepHoro YronoBHOro kogekca. Pesynb-
TaToMm pedopMbl CTana Kogudukaumns yrofioBHOro npasa
LWTaToB, B OOMbLUMHCTBE KOTOPbLIX NPUHATHI COOCTBEHHbIE
yronoeHble kogekcbl. B YK oTaenbHbiX LWITAaTOB Hepeako
3aKpennalTCa npaBuna WX OEWCTBUSA B MNPOCTpaHCTBE
(Hanpumep, B § 102 YK wrtarta NeHcnnbBaHus).

AHINO-CakCoOHCKasa cuctema npaBa MMEET xapakTep-
Hble 4YepTbl, 0COBEHHOCTM U cBoeobpasusi, TeM cambiM
SIBMIAETCA MHTEPECHbIM ANA M3y4eHus B rocygapcrBax C
pOMaHO-repmaHckon cuctemomn npaea. Bce 3T1o nokasbl-
BaeT Ha aKkTyanbHOCTb M3y4YeHusi 3apybexkHoro noaxona u
onbitTa B cdhepe hopmMupoBaHnsa U peopMnpoBaHns yro-
JNIOBHOrO 3aKoHOAaTeNbCTBA.
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